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TAKING THE STAND

Over many years | have been advocating assistance of some kind for those couples who
separate in anger and confusion. Many of them having spent years in emotional
confrontations suffering additional distress due to a lack of knowledge of what steps are
available to them to gain access to their child/children, seek maintenance, get protection
from an abusive partner.

In recent years Treoir have promulgated some excellent literature to enable us
understand the complexities of our legal, administrative system.

“Taking the Stand” is going to be of enormous help to separating parents on
overcoming their fear of the unknown. | cannot imagine anything more helpful as a
guide to the parents about to embark on a family law matter than this booklet. It is
erudite yet expressed in simple unambiguous language. It is what we have been waiting
for. Congratulations to Treoir and everyone connected with its publication.

Jlegc Jamcs J.&O’Sullivan
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Foreword

This publication arose in response to an increasing number of
parents contacting the National Information Centre of Treoir who
were having difficulty coming to arrangements regarding co-
parenting their children where they were living apart. There is very
little material available to parents on resolving difficulties regarding
co-parenting.

The aim of the booklet is to outline the options where difficulties
and disputes arise in co-parenting. [t complements Treoir’s
publication Family Links - steps and stages.

The booklet, first published in 2000, was the brainchild of Richard
Beck, Margaret Dromey and Margot Doherty, staff of Treoir. Without
their passion, enthusiasm and determination this booklet would
never have been published. We are indebted to Richard Beck who
undertook the initial research and was the main contributor to the
publication. I would also like to acknowledge the support and
encouragement of the Council of Treoir for the project.

Margaret Dromey is responsible for compiling this revised edition
and thanks are due to the staff of Treoir who read and commented
on this report

We dedicate "Taking the Stand" to all parents who are making
efforts to co-parent their children while living separately. We hope
this publication may in some way contribute to a less fractious
outcome in sorting out what is in the best interest of their children.

Eilis Walsh,
Chairwoman,
Treoir.
September 2006



Introduction

In recent years, the number of unmarried parents in Ireland has
increased. In excess of 44% of first births in Ireland are to parents who
are not married to each other. Many parents share parenting
successfully but for some parents, disputes arise concerning the care
of their children and these disputes need resolution.

This booklet provides

a) a summary of the legal rights of unmarried parents
and their children;

b) some material/options for resolving disputes between parents,
including mediation, negotiation and going to court;
and

) information to help prepare unmarried parents if they

decide to represent themselves in court.

It is not intended to be legal advice for any particular case.
It is intended as a general information aid only.

It does not purport to be an interpretation of legislation

in this area.

If you are in doubt about any legal issue
& you should seek legal advice.

A note on terminology and jargon:

We have tried to keep the legal terminology to a minimum. There are
some terms, however, with which you should be familiar if you
represent yourself in a family law dispute. These terms are printed in
the booklet in bold and underlined and are explained in the glossary
on page 32.



Legal Rights of Unmarried
Families in Ireland

The Status of Children Act, 1987 abolished
the main legal discriminations which existed
between children whose parents were or were
not married to each other. A number of

subsequent Acts have further improved the situation.

All children now have equal rights to maintenance and succession
from their parents.

A mother of a child born outside of marriage is automatically a
guardian and automatically has custody of her child

An unmarried father does not have automatic rights to
guardianship, custody, or access to his child even if he is
registered in the Register of Births, however

- if the mother is in agreement the father can become a joint
guardian with her by both parents signing a Statutory Instrument
S.I. No 5 of 1998 in the presence of a Peace Commissioner or
Commissioner for Oaths. (See Appendix i), or

- if the parents cannot agree the father has a right to apply to
court for these rights whether or not his name is entered in the
Register of Births.

It is required by law that fathers are consulted regarding the
adoption of their children, whether they are guardians or not.

Children born outside marriage have no automatic right to have
their paternity established. (Children of married parents are
presumed to be the children of the mother’s husband).

Both parents have an obligation to maintain their children.

See Treoir Information Leaflets:
Guardianship in Appendix ii

Custody and Access in Appendix iii
Maintenance of Children in Appendix iv



Paternity

Presumption of paternity

For parents who are not married to each other a presumption of
paternity arises through having the father’s name entered in the
Register of Births.

Establishment of paternity

Paternity can be established by:

Acquiring a Declaration of Parentage from the Circuit Court,
or

Acquiring any court order e.g. access, maintenance, guardianship
which names the father

Where paternity is contested in court, the court can direct that blood
samples be given by any party to the proceedings for the purposes of
carrying out blood/DNA tests to establish paternity. Where a person
refuses to give a blood sample, the court can draw whatever
inferences it thinks proper in the circumstances of the case.

If you wish to undertake paternity testing contact one of the
specialist agencies in Ireland who will organise paternity testing for
you. See Treoir Information Leaflet on Establishing Paternity in
Appendix v. The test results, even if conclusive, are not sufficient
evidence to have the father’s name entered in the Register of
Births. A court order is required.

No rights flow to a father on
the presumption or
establishment of paternity.




Co-parenting

Many parents reach agreement about co-parenting even where they are
living separately but for some parents reaching agreement can be a
very difficult task, particularly if either parent is hurt by the
breakdown of the relationship or if there is a new partner on the

scene. It is important to remember that while the relationship between
the parents may be finished they will always remain parents to their
child and the child’s rights in relation to both parents must be
respected.

Communication

If possible talk to the other parent about guardianship, custody, access
and maintenance. Discuss what times would be suitable for access
visits and how much is a reasonable amount of maintenance. Parents
should prepare for some compromise and might be required to “give a
little” in order to reach an agreement.

If the relationship has become so acrimonious that it is not possible to
talk to the other parent it might be worth considering writing a letter
stating what you would like him/her to do. Often it helps to put things
in writing rather than ‘having it out’ each time you meet. It may help
your child’s other parent see your point of view if he or she can see
how your situation looks ‘on paper’.
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We Don’t Agree, What Can | Do?

Remember that you are not the first parent ever to be in a situation
that you feel cannot be resolved. A number of options are available to
parents who cannot agree about guardianship, custody, access and
maintenance : You can

* negotiate an agreement, or
e attend mediation, or

e initiate court proceedings.

When you are in the actual process of resolving your dispute keep in mind
that no matter which option you choose, mediation, negotiation, or going
to court, your child’s interests should be foremost in your mind.

Negotiation
In negotiation, each party can hire a solicitor to negotiate an
agreement on his/her behalf. Negotiating an agreement can be less
stressful than going to court. Through negotiation it may be possible
to draw up a voluntary agreement which can later be made a rule of
court. An agreement that is made a rule of the court is enforceable in
exactly the same way as a court order.

The Legal Aid Board has introduced an initiative that seeks to resolve
family law matters by negotiation rather than have solutions imposed
by the courts. The Board recognises that this approach will not suit all
persons and is also piloting a structure whereby parties do not
necessarily have to meet face to face but their solicitors can negotiate
on their behalf. This seeks to allow parents to resolve their differences
in a way that allows them to communicate and relate to one another in
the future.

You should avoid negotiation where you alone meet
with the child’s other parent and his or her solicitor.

11



Mediation

Mediation is a voluntary process where you, your child’s other parent
and a mediator meet to try and resolve the differences that you and
your child’s other parent are having with regard to issues affecting
your child. A number of sessions is usually necessary. The mediator
can help you understand the other parent’s point of view and
encourages co-operation between parents. In mediation there are no
winners or losers. Parties try to reach an agreement which is
acceptable to both. One parent cannot compel the other to attend
mediation and both need to be prepared to co-operate and
compromise.

Mediation is not counselling or legal advice and is confidential.

The advantages of mediat are:
e [t is less divisive than a court hearing

* Arrangements and details are mutually agreed and therefore more
likely to be honoured

* Mediation encourages parents to co-operate with each other in
working out arrangements concerning the children

* Mediation allows parents to be in charge of their own decisions

* Both parents must be willing to enter the discussions and allow for
a bit of give and take

* Mediation promotes good communication and co-operation between
parents

e Parents are helped to remain as partners in child-rearing by
developing parenting plans that are personal to each family

If parents reach an agreement through mediation then this agreement

can be made a rule of court and thus have the weight of a court order.
See page 37 for addresses of mediation agencies.

12



Agreements

A voluntary agreement may be the end result of either communication,
mediation, or negotiation. A voluntary maintenance agreement, for
example, will state that parents agree to a fixed amount of
maintenance to be payable either weekly or monthly. Similarly, a
voluntary custody or access agreement will state that parents agree to
share custody of the child, or that the non-resident parent will spend a
set amount of time with the child. If a written voluntary agreement is
made a rule of court, it is legally binding and is enforceable in exactly
the same way as a court order.

There are two samples of voluntary agreements in the appendices -
access appendix vi and maintenance appendix vii.

Maintenance agreements

Voluntary maintenance agreements can work to the benefit of both
parents and child. Take the following steps before agreeing to an
amount and signing the agreement.

Step 1: Estimate the cost of raising your child. There are no set guidelines
in Ireland for maintenance payments but remember that the
district court cannot make an order for more than €150 per child
per week. This limit also applies to voluntary agreements which
are made rules of the court. This limit does not apply in higher

courts. See glossary for the jurisdictional amounts.

Step 2: Determine the financial resources of both parents. This includes actual

earnings, earning capacity, and assets which both parents have.

Step 3: Determine the financial obligations of the maintenance debtor.

If the maintenance debtor has children from another relationship
to whom maintenance payments are made, then this must be

taken into consideration.
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Step 4: Agree on an amount. Sign the Voluntary Maintenance

Agreement. See Appendix vi for a sample maintenance
agreement. The agreement may include, or consist only of, a
property transfer or a lump sum payment. The agreement cannot
rule out the possibility of applying for a maintenance order for
regular payments at some time in the future.

Step 5: If you wish to give legal force to this agreement, either parent can

apply to the court to have the agreement made a rule of court.
See Appendix iv maintenance of children

Note :  Where parents are not married to each other the maintenance debtor has a legal

obligation to maintain the child/rend but not the other parent.

Custody / Access agreements

7.

Think about the following before making an agreement for
custody or access and try to be sensitive to each other and your
child/rend:

The mother has automatic custody of her child - would it be
beneficial that the custody be shared?

Have both parents appropriate facilities for the child?

Check the implications for social welfare payments to either parent
If one parent has custody and the other parent is seeking access
what is an appropriate amount of access and where can it take
place? Consider the child’s age and activities and how his/her life
will be affected by travel between both parents

Consider the benefits to the child of having contact with extended
families - grandparents etc. and what the child will miss by not

having contact.

Make appropriate arrangements in relation to collecting and
returning children for access visits.

Discuss access to school/medical reports by both parents.

See Appendix vii for a sample access agreement.

As with all agreements, an agreement in writing relating to custody
or access can be made a rule of court. If the agreement is breached
the same sanctions apply as if it was a court order.

(For guidance on arranging access visits see
Useful Reading ‘Family Links-Steps and Stages’ page 35)
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Guardianship by agreement

It is possible for a father who is not married to the mother of his child
to acquire guardianship rights by agreement with the mother without
going to court.

A Statutory Instrument, S.I. No 5 of 1998, (see Appendix i) must be
completed by both parents in the presence of a peace commissioner,
commissioner for oaths or notary public. This service is available for a
nominal fee.

The Statutory Instrument contains declarations that

- the parents are the parents of the child,

- they have not married each other,

- they agree to the appointment of the father as a joint guardian
and

- they have entered into arrangements regarding the
custody of (and access to) the child. These arrangements
do not need to be specified or written down.
(It may be advisable to do so).

When the Statutory Instrument has been completed and duly
witnessed, it is essential to keep the document in a safe place as it is
the only record of the acquisition of guardianship rights by the father.
There is no central register for joint guardianship agreements.

Statutory Instrument form, S.I. No 5 of 1998, can be obtained from

Government Publications at a cost of approx. €2, from Treoir or
Treoir’s website www.treoir.ie
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Going to Court

Only you can decide whether or not to bring a case to court.
Remember that you are asking the Court to make a decision in respect
of your child and you may or may not be happy with that decision.

The best thing you can do for your child when you bring a case to
court is to keep his/her interests first and foremost in your mind. The
judge has to ensure that the child’s best interests are served. Spend
some time thinking about how a court ruling in your favour may or
may not help your child. You should also consider the possibility that
you may be unsuccessful in court. How will this affect your relationship
with your child and with your child’s other parent?

It might be useful to inform your child’s other parent of your plans to
take legal action.

Issues to think about before an access,
custody, maintenance or guardianship case

If you are applying for access/custody (you are the applicant) then you
should consider where you will be taking the child during access and
what you will be doing. There is little point in seeking a judgment
granting overnight access if you are unable to provide a suitable home
for your child.

If you are the respondent (the one being summoned to court) in an
access or custody case, then ask yourself whether or not you are
withholding access/custody for good reasons e.g. is it provoked by
jealousy because the other parent has a new relationship? Is it because
he is not paying maintenance? Maybe you have legitimate concerns
about the applicant’s abilities as a parent. Is there any way you can
assist your child’s other parent with parenting?

If you are the applicant in a maintenance case, you should think
carefully about how much maintenance to seek or if you are the
respondent, you should consider how much you can afford to pay.
Will a large amount of maintenance result in major hardship to the
respondent? Will it prevent that parent from travelling to see their
child? (See Appendix iv on Maintenance of Children).
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Consider if it will be necessary to seek an Attachment of Earnings
summons when applying for maintenance. This means that
maintenance payments will be deducted by the respondent’s employer
at source and forwarded to the applicant. This is only necessary if it is
likely that the respondent will not pay. An attachment of earnings
summons can be taken at the start of proceedings or later if the
maintenance order is being breached.

If a father is seeking guardianship he should ask himself is he genuinely
going to keep in touch, be part of the child’s life and be available to
sign legal documents e.g. passport applications etc. Consider the
advantages to the child of having both parents as guardians - both
taking full responsibility for the child. When a child has two guardians
those guardians must be able to agree on major issues affecting the
child’s life, otherwise it will be necessary to revert to court to have
disputes resolved.

Hiring a Solicitor

Private solicitor

A solicitor is a professional with expertise in legal matters. Like all
professionals you deal with, they are people who are paid to act on
your behalf. The cost of hiring a solicitor depends on the type of case,
whether or not the case goes to court, the amount of legal research
required, the number of hours the staff at the solicitor’s office will
need to work on your case. If your case goes to the Circuit Court then
the cost of hiring a barrister may be an issue.

Don’t be afraid to talk to your solicitor about the cost involved. You should
be very clear on how much you will have to pay before the case begins.

In guardianship, custody and access proceedings the solicitor must
discuss the possibility of the parties engaging in counselling or
mediation in order that they might reach an agreement without having
to go to court.

Solicitors are required to give their clients the names and addresses of
counsellors and mediators.

If hiring a solicitor make sure he/she is an expert in family law.
Remember you are engaging the solicitor and you must be satisfied
that he/she is acting in your best interest and is also involving you in
the decision making. Keep in regular contact with your solicitor and if
there is anything you do not understand feel free to ask your solicitor
to explain it to you. If you are not satisfied with the service consider
changing solicitor. Complaints regarding the service provided by a
solicitor may be sent in writing to: The Law Society, Blackhall Place,
Dublin 7.
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Civil Legal Aid

The Legal Aid Board is a statutory body with a function to provide
legal aid and legal advice in civil cases to people of moderate means.
The Board operates 25 full-time Law Centres and 13 part time Law
Centres throughout the country. See page 36 for a list of addresses).
Civil legal aid is not free legal aid. The service is means tested and
there is a scale of charges according to the means of the client.
Generally, if a person’s sole or main income is from social welfare, s/he
is eligible for civil legal aid. However, a small contribution for the
service is required. As well as having disposable income of less than
€18,000, you must also have disposable capital of less than €320,000.

A person must also have a case which merits the provision of legal
advice and aid.

If the Board refuses to grant legal aid, this decision may be appealed.

The Law Centres of the Legal Aid Board may provide legal advice
and/or legal aid. Civil legal aid means representation by a solicitor or
barrister if necessary in civil proceedings in the District, Circuit, High
and Supreme Court. Legal advice is oral or written advice given by a
solicitor and/or barrister relating to Irish law.

The Private Practitioner’s Service

The Legal Aid Law Centre may pay for a private solicitor service in the
District Courts for applicants for family law remedies such as
maintenance, custody, access, guardianship and paternity matters as
well as barring, safety or protection orders. The general Legal Aid
Board means test applies for this service and a contribution is payable
by the client. An applicant is then provided with a list of solicitors on
the Board's District Court panel so they may choose a solicitor to
represent them. A court date must have been secured before applying
for this service.

If you live in Dublin, you can contact the private practitioner centre
directly. An applicant is assessed and where found eligible is granted a
legal aid certificate.

If you live outside of Dublin, you can contact your nearest law centre.

The managing solicitor of a law centre will determine whether the case
can be dealt with by the law centre or by a private practitioner.
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Representing Yourself in Court

It is not a requirement to have a solicitor to represent you in the
district court. Many parents represent themselves. If there is a dispute
about paternity it may be advisable to have legal representation in
order to deal with complex issues of evidence. If a case is
straightforward e.g. paternity is not an issue - father’s name is on the
birth certificate - and maintenance is being sought perhaps
representing oneself in this situation is feasible.

Getting a case started in the District Court

A person wishing to bring a case should go to the local district court
(check local telephone directory - in Dublin it is at the Family Law
Office in Dolphin House, East Essex Street, Dublin 2.) and inform the
court clerk that he/she wishes to bring a case.

The staff of the court will ask for details necessary to start the case, e.g.
your name and address and the name and address of the Respondent and
details of the child. A summons will be sent via registered post to the
Respondent. This will direct him or her to appear in court for the court
hearing on a certain day.

See appendix viii for a sample form used by the district court when an
application is made initiating proceedings for access, custody,
guardianship and maintenance.

Keep in mind that while staff of the family law courts are often very
helpful, they are unable to provide you with legal advice. You should
also be aware that while the judge usually understands that you are
representing yourself and will be accommodating he/she will generally
not give legal advice in the courtroom.
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Preparing for court

(@) General principles in dealing with others in legal matters.
Your case will be strengthened if you:

¢ Make decisions in the "best interests of the child."
This means putting your child first and ensuring that whichever
action you are taking is in your child's best interest.

Be honest.

Being dishonest in court or “economical with the truth”, is
illegal. Stick to the facts. You may be angry if you feel the child’s
other parent is being dishonest in court, but that is not a good
enough reason for you to stop telling the truth. Your case may be
damaged if you appear to make inconsistent statements in court.
You may end up telling additional mis-truths in court to cover up
one you told earlier. A solicitor or judge may pick up on this and
the results can damage your case. Being truthful is your best way
to be consistent in court. It is important to remember that it is
perjury to lie under oath.

(b) Gathering documents as evidence

If you are going to court you may wish to bring documents which will
help your case. The documents will vary depending on the type of case.
Below is a list of documents which might be useful.

Type of case: Relevant documents:
All Cases : The child’s birth certificate
Maintenance Pay slips/evidence of

earnings (A number of pay

slips covering an extended

period of time will be

better than a single payslip);

Bank statements of all your accounts
Statement of income and expenditure
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Guardianship Evidence of a relationship with the child;
Evidence of maintenance payments;
Pictures of you and your child, if available;
If relevant, evidence of having been in a
position where you have made important
decisions about the child’s life.

Access/Custody Evidence of relationship with the child;
Pictures of you and the child together;
See above on guardianship.

Although not required by law, you should bring three copies of each
document with you to court. When you are presenting the documents
in court, give one copy to the judge and one to the opposing side (or
the opposing side’s solicitor). It will be easier for the court to
understand the contents of the document if each side has a copy. It
also shows your commitment to the proceedings.

(c) Witnesses

You also have to decide whether or not you will bring witnesses to court.
If you believe that a witness will testify to facts which will help your case,
then you should consider bringing this person to court. You do not need
to have a witness(es) to be successful. If your witnesses have expenses
then you will have to pay these. Unwilling witnesses may be summoned
to court. Talk to the clerk of the court about this procedure.

Before going to court, you should discuss with your witness the
questions you intend to ask him/her in court. This is perfectly
acceptable to do before the court date, but remember that a witness
may not read previously prepared answers. Read the section on
questioning witnesses.

(d) Final preparations

You should bring a notepad and pens to make notes during the
hearing. You may wish to take notes while the other party (or their
witness) is testifying. You can refer to these notes if you have any
questions for that person. Make a list of the points that you will be
making in court in advance and bring it with you on the day. They will
help you when you testify and will also help you pick up from where
you left off if you are interrupted.

Get a good night’s sleep!
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What it is going to be like on the day

The code of practice for solicitors in family law requires solicitors to
take particular care when dealing with persons who are not
represented by a solicitor. They are required to take special care to
communicate clearly and avoid language which is overly technical.

There may be conference rooms in the court building where parties
can reach an agreement before the case is heard. Here you may be
approached by the other party’s solicitor. You may accept whatever
offers are made, although you are not obliged to do so. If you are
uncomfortable talking in this manner explain that you are not willing
to discuss the matter outside of court. Be polite but firm. You do not
have to talk to the other parent’s solicitor at this stage if you do not
wish to.

Family law cases are not held in public. They are held “in camera”.
You will see the words “in camera” written on the door of the
courtroom. Although the name suggests it, this does not mean that
there are cameras in the courtroom. In fact it means that there are no
persons present other than the parties (Applicant and Respondent),
their legal representatives, the clerk of the court, and the judge. New
rules allow for certain other people to be present but only with the
written permission of the court. Witnesses are brought in only for the
duration of their testimony.

On the day of your case the first thing that will happen is that all
parties who have cases on that day will appear in court together. This
is known as a callover. The purpose of the callover is to determine
which parties are present and which cases have been settled earlier.
Following the callover the court will be cleared and the cases will be
heard individually and “in camera”.

You should dress neatly and appropriately. Proceedings in court are
formal and should be treated as such.
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The Court setting

The courtroom will have two desks where the parties and their legal
representatives sit. The judge sits at the bench which faces the parties.
The only other person in the district court is the clerk of the court
who handles the administrative side of the case. There is no court
stenographer taking notes and the cases are not recorded.

If you are the applicant then you will be asked to go to the witness box
first. You will be asked to swear an oath that what you are telling is the
truth. The judge may ask you to state your name, your relationship to
the child (ie. father or mother), what you are applying for and why you
have come to court.

At this time it is important to get the facts of the case across. Judges
hear many cases each day and although no two cases are the same, you
should make sure that the judge knows the facts of your case. For
example, the following facts may be useful to mention if they are
relevant in your case.

Vi.

vii.

viii.

the age of the child;

the relationship which exists between you and your child

the reasons for any lack of a relationship between you and your child
whether access to the child has been denied by the other parent
whether maintenance is currently being provided for the child

whether there is a history of abuse or neglect of this child by
either the Applicant, the Respondent, or some other person

whether there is history of alcohol or substance abuse by either
parent

whether there has been domestic violence

what the long term plan is for the child, where the child will go
to school, religious and cultural aspects of the child’s life

whether you can provide the child with a home and provide for
the financial and emotional needs of the child

In short any information which will help the judge to arrive at a
decision in your child’s best interest.
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Read the sections that follow, on testifying in court. Try to remain
calm and relaxed. You may refer to the judge as “judge” or "your
honour." If you are very nervous tell the judge. Remember that at any
stage during the proceedings the judge may interrupt with questions of
his/her own.

i Do not testify to things which are not true, even if you
think they may help your case. They won’t and it is perjury.

Tips for testifying in court.

These rules apply whether or not you are testifying or being cross

examined by the other party’s solicitor.

(1)  Tell the truth when answering questions.

(2)  Speak clearly and loud enough for everyone to hear you.

(3)  Keep eye contact with the judge when answering questions
or testifying.

(4)  Answer questions verbally, don’t use nods or noises like "uh-huh"
or "yeh." Say "YES" or "NO" instead.

(5)  Appear confident and avoid distracting habits such as chewing
gum or playing with your pen. Focus on the questions you are
being asked.

(6) If you are being questioned by a solicitor or barrister, stay calm,
even if she/he is not; look at the Judge when answering.

(7)  Don’t get angry or lose your temper with anyone in court, it
may affect your credibility.

(8) Know your facts well but do not memorise your evidence.

(9) Be direct if you can, don’t use phrases like "I believe," or
"in my opinion".

Hearsay statements

In most court situations judges will not allow statements to be made in
court if they constitute hearsay. Think of hearsay as statements which
are made by persons who are not in court and offered to prove the
truth of what is said.

Questioning witnesses (your own and others)

Witnesses are not always necessary.

Witnesses are there to testify on the applicant’s behalf or for the
respondent. Both parties may question the other side’s witnesses at the
appropriate time, if witnesses are called.

24



(a) Presenting your own witness.

In many family law cases there is no need to call witnesses but
sometimes a witness may help strengthen your case. He/she may
testify to anything they have knowledge of and you feel is relevant. You
should structure the questions you have for your own witness in such a
way as to allow that witness to provide the court with evidence which
supports your case. You may wish to introduce your witness to the
judge. For example, "your honour, this is Orla. She is here to testify on
my behalf. Orla, can you tell the judge what happened on the 23rd of
June."

When questioning your own witness you should use Open Questions.
These are questions which require an answer other than a "yes" or a
"no" answer. The trick, if there is one, is to avoid asking questions
which make it sound as though the person asking the questions -
that’s you! - is testifying.

V Orla, can you tell the court what you saw
on the afternoon of June 23rd?"

X Orla, can you tell the court about the time you
saw Wayne give Mary money and about Mary
shouting at Wayne?"

Remember that the other party’s solicitor may object either to your
question or to what your witness says. You may wish to rephrase your
question at this time.

(b) Questioning the other party’s witness.

Following the testimony of the other side’s witness, the judge may ask
you if you have any questions for that witness. You do not have to
question every witness. When questioning the other side’s witness in
court you will need to phrase your questions in a manner that is
different from the way you questioned your own witnesses. Instead of
Open Questions you will use Direct Questions. Direct questioning
involves asking questions that can be answered with either a “yes” or a
“no.” This process of asking direct questions is known as

“cross examination”.
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V "Mr. W. have you been employed by ABC Ltd.?"
YES
"On 23rd June did you receive a paycheck from work?
"Was that paycheck for the amount of €3007?"
YES
"Did you pay maintenance that week?"
eh, NO

X Mr. W., how much maintenance did you pay for the week ending
June 23rd?"

Oh, eh, I can’t remember, | think I was sick that day, eh....

"Why didn’t you pay?"

Oh | don’t think | worked that week,

the car needed a new exhaust pipe"

Making an objection in Court
There are certain times when it is acceptable to interrupt the other
side. This is called raising an objection. If you object, you are objecting
to a statement that the other party, or their witness, makes in court.
You cannot object to something merely because you disagree with what
is said. You may object to a statement if that statement is
"inadmissible" in court. Some of the most common inadmissible
statements are statements which are not relevant to the case, and
statements which are inadmissible because they are "hearsay."

Usually the judge will pick up on any "inadmissible evidence" and will
disregard it.
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The Judge’s Decision

The judge has to decide what the facts of the case are and to apply the
law to the facts of the case.

The judge will listen to all the facts in the case before making a decision.
Any decision which the judge makes will be based on what he or she
believes to be in the child’s best interests. The judge may adjourn a case
for access, custody or guardianship and order a Section 20 report to be
carried out by the Health Service Executive to ascertain if what is being
sought is in the child’s best interest. The report will assist the judge in
arriving at a decision. The judge may also order the parents to seek
mediation.

The terms of the court order will usually come into effect immediately.

Be prepared for success or failure. Preparing for the judge’s decision is
an important part of preparing for the overall experience of going to
court. If you win, will all your problems be over? If you lose, is it really
the end of the world? If you have been awarded joint guardianship then
both parents will now have to co-operate in co-parenting. Similarly,
arrangements will have to be made for access visits and/or maintenance
payments. Just because the judge rules in your favour does not
necessarily mean that all your problems are solved.

Appeals

Appeals to orders made in the district court must be made to the circuit
court within 14 days. The terms of the order will be given effect while
the appeal is pending unless a court directs otherwise. If you believe that
the order will not be in the child’s best interests you may, while you are
in the district court, request a stay of execution. If this is granted then
the terms of the order will not come into effect until the circuit court
hears the appeal and makes its decision.

Going Back to Court

Keep in mind that where there is any change in circumstances, you may
80 to court again to seek any change in the order, for example, a
maintenance order can be varied upwards or downwards if the
circumstances change.

You may also go to court at any time to ask the court’s help on any
question affecting the child’s welfare. Be reasonable and avoid running
to court every time there is some minor change in the arrangements.

Remember your child’s best interests and happiness are
most important and this should underline all your actions.
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Frequently asked Questions

The following are some questions which are frequently raised at the
National Information Centre of Treoir. The brief replies may help
clarify some of your questions.

What are my rights to my child? | am the father of a child and
my name is on the birth certificate.

You have no automatic rights in respect of your child and having your
name on the birth certificate does not in itself entitle you to any rights
to your child. You can acquire rights by agreement with the mother or
by going to court. However, having your name on the birth certificate
establishes paternity. This is very important for your child particularly
in relation to identity and succession issues.

Is there a time limit on bringing my child’s other parent

to court for maintenance?
maintenance proceedings can be brought:
* at any time before the child's 18th birthday;
* at any time before the child’s 23rd birthday if the child is in full
time education, or would be, if maintenance was being paid.
* at any time if the child has a mental or physical disability, and it is
not reasonably possible for the child to maintain her/himself.

My child’s father does not work at the moment, should | wait until he

gets a job before | go court to seek maintenance?
Not necessarily. Where an application for maintenance is dismissed
because of the financial circumstances of either/both parents, it is
possible to request the judge to make an order for a nominal sum
(even €5 per week). In this way if the financial circumstances change in
the future, it would be simpler to apply for a variation order to increase
the amount. It may also be useful to have a court order naming the
father for birth registration purposes.

My child’s father was ordered to pay maintenance three years ago
but | feel that the amount is not enough now. My childcare costs
have doubled since then. What can | do?

Where a maintenance order has been made, either parent can go back

to court at any time to have the amount of maintenance increased or
decreased should circumstances change. This is called a variation order
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Does paying maintenance automatically give me
guardianship rights or a right to see my child?

No. The payment of maintenance does not give a father rights in
relation to his child. Guardianship rights are acquired through both
parents signing a Statutory Declaration S.I.No 5 of 1998 in the
presence of a peace commissioner or commissioner for oaths, or if
parents are not in agreement a father may apply to court for
guardianship, custody and access rights.

Who can apply for access to my child?

Non-resident parents can apply for access to their children. Also any
person related to the child or who has acted in loco parentis, may
apply to the local district court for “leave to apply” for access. The
court will consider the applicant’s connection with the child, the risk
of the application disrupting the child’s life to the extent that the
child would be harmed by it, the wishes of the child’s guardian(s) etc.
before deciding whether or not to grant permission to apply for access.

The other parent is refusing to allow me to put my name
on the Birth Certificate. What can | do?

The Registrar General is empowered to enter a father’s name in the
Register of Births, without the consent of the other parent, on
production of a court order naming a man as the father of the child
e.g. an access or maintenance order or a court declaration of
parentage. The results of paternity tests or other such evidence will
not be sufficient for the Registrar General - a court order is necessary.

The father of my child often calls to my house and hassles me,

I am afraid of him what can | do ?
Under the Non-Fatal Offences against the Person Act 1997 it is an offence
for a person to harass another person by persistently following, watching,
pestering, communicating etc. with that person. If convicted a person
may be ordered not to communicate by any means with the other person
or approach within such distance as the court shall specify or may be
fined or imprisoned. Keep a note of incidences as evidence.
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| took my ex-partner to court for maintenance of our child,
he has failed to pay. What can | do?

If a parent falls behind with maintenance payments it is possible to
apply to the court for an Attachment of Earnings Summons. This
means that maintenance payments will be deducted by the employer of
the other parent and sent to the court. It is also possible to get this
Attachment at the same time the maintenance order is made. If the
parent is self-employed an Enforcement Summons can be applied for.
Six months arrears is the most that can be claimed through any one
summons at any one time.

Do I still have to pay maintenance
if my child’s mother marries someone else?
If the mother marries a man who is not the father of the child then

the father is still obliged to maintain the child. If the child is adopted
the maintenance obligation of the father ceases.

The judge in my case has ordered supervised access.
Who supervises the access?
There is no statutory service to oversee supervision. However a very

limited number of organisations offer the service informally on a
voluntary basis.

| don’t believe the judge made the correct decision in my case
Can | appeal it?
A decision of the district court may be appealed to the circuit court
within 14 days. There will be another hearing of the evidence. If you
plan to take your case to the circuit court you should talk to a

solicitor. The proceedings are very expensive and you may need a
solicitor and barrister.

The mother of my child has asked me to pay maintenance for my child.
How much am | expected to pay?
There are no guidelines on what constitutes adequate maintenance.
However if a maintenance order in respect of the child is sought in the

district court, €150 per week is the maximum amount which can be
awarded. There is no limit set down in the circuit court.
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My child’s father lives abroad - can | get maintenance?

If the father lives in the UK you can apply for maintenance to the local
district court in Ireland. You must have an address for the father in
order that a summons can be served. The court clerk will take you
through the process. If the father lives in any other country contact the
Central Authority for Maintenance Recovery, Bishop Square, Redmonds
Hill, Dublin 2. LoCall: 1890 55 55 09. If the father is in one of the
many countries who have signed up to the UN Convention on the
Recovery Abroad of Maintenance Payments, in the USA or an EU
member state, then you will be asked to complete an application form
which the Central Authority for Maintenance Recovery will transmit to
the relevant authority in the country in which the father resides.

The Central Authority will assist in applying for a maintenance order,
enforcing a maintenance order that already exists or will seek an
increase in payments under an existing maintenance order. Then the
process of seeking maintenance will begin and it is likely to be a
lengthy process. Uncontested maintenance orders can be directly
enforced in another EU member state without having to go through
another court process there.

Generally there is no cost involved.

Can the other parent of my child take my child

out of the country?
Parents, guardians, custodians of a child cannot take or keep a child
under 16 years out of the State without the consent of the other
parent/guardian/custodian or in defiance of a court order. A person
guilty of this offence may be fined or imprisoned, or both (maximum
penalty of 7 years imprisonment). The Central Authority for Child
Abduction, Department of Justice, Equality and Law Reform, Bishop Sq.,
Redmonds Hill, Dublin 2. Tel LoCall: 1890 55 55 09 is the agency
charged with responsibility for seeking the return of abducted children.

I am afraid that the father of my child will not return my child after

access visits. What can | do?
If the father of your child removes the child from your care or detains
your child without your consent or in defiance of a court order, you
can apply to court for a breach of access summons. It is open to you to
contact the Gardai to seek the return of the child.

31



Glossary of Terms

Access: Access is having the right to see your child if your child is not
living with you.

Acts: The laws in Ireland are found in various Acts (also known as
"statutes"). Knowing under which Act you are making an application may
help you locate the correct form. You will see the section and the Act
mentioned at the top of the form. See appendix vii for chart on some
(though not all) of the statutes and forms which affect unmarried parents.

Applicant: The person who is applying for either maintenance,
guardianship, access, or custody. The applicant is sometimes referred
to as the plaintiff.

Attachment of Earnings: On application the judge will make an order
for earnings to be attached. The employer gets a copy of the court
order with instructions to send the maintenance awarded either to the
court or the parent and also a demand to notify the Family Law Office
or the local District Court if the parent leaves employment. The Family
Law Office will pursue the parent for maintenance. The maintenance
debtor is also obliged to notify the court of his/her leaving or
changing employment.

Best interests of the child: This is the legal standard which must be
used by a court when dealing with cases affecting children. An
applicant needs to establish that the order s/he is seeking is in the
best interest of the child.

Callover: Is where the judge at the beginning of a session brings
together the representatives of the cases listed for that day to
ascertain which cases have been settled, which parties have not turned
up and what cases have to be heard.

Co-parenting: Is a term used to describe parents who are living apart
from each other but sharing the responsibility for parenting their
children.

Custody: Custody is providing the day-to-day care of a child

Domestic Violence: Is where people are physically, emotionally, sexually
and psychologically abused in domestic relationships.
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Enforcement Summons: A summons to pay arrears of maintenance.
This applies when the maintenance debtor is self employed. Six months
arrears is the maximum arrears which can be applied for.

Guardianship: Is the collection of rights and duties which a parent has
in respect of her/his child. It encompasses the duty to maintain and
properly care for the child and the right to make decisions about the
child’s religious and secular education, health requirements and other
matters affecting the welfare of the child. (See appendix ii for further
details). The right to custody is one of the rights that arises under the
guardianship relationship. Even where one parental guardian has
custody the other parental guardian is generally entitled to be
consulted in relation to matters affecting the welfare of the child.

Hearsay: Evidence of which a witness does not have direct knowledge
from his own sense but which is based on what others have said.

Inadmissible: Evidence disregarded by a judge because it is not relevant
to the case. This would include hearsay statements.

"In Camera": Cases held "in camera" are cases which are not open to
the public. Only the parties to the case, their legal representatives, the
clerk of the court and the judge are present.

Jurisdictional Amount/Jurisdictional Limit: This is the maximum
amount that can be awarded to an applicant in the district court.

The maximum that can be awarded is as follows:

e Weekly sum €150 per week per child

*  Lump sum €4,000

* Expenses associated with the birth of the child €2,000
* Funeral expenses for the child if the child dies €2,000

Maintenance debtor: The person paying maintenance for a child.

Open Questions: are questions which require an answer other then a
y€s Or no answer.

Perjury: A deliberate lie under oath or in a sworn affidavit.
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Respondent: This is the person who is "responding" to the claim by the
applicant. If you are being taken to court by your child’s other parent
for access, guardianship, custody or maintenance then you are the
respondent.

Rule of Court: Where parents enter into an agreement in writing which
includes arrangements for custody, access or maintenance of a
child(rend), either parent may make an application to court for an
order making the agreement a rule of court. The court may make such
an order if it is satisfied that the agreement is a fair and reasonable
one which in all the circumstances adequately protects the interests of
the parents and the child. The agreement then has the same standing
as a court order.

Statutes: See Acts

Stay of Execution: A delay in the coming into effect of a court order. If
one is unhappy with a court judgment he or she can apply for a Stay of
Execution until the appeal is heard.

Variation Order: A maintenance or access order may be varied at any
time on the application of either party, if new circumstances exist or
upon the production of evidence not available to the party applying
when the order was made or last varied. An increase in a party’s
earnings or a decrease in the value of the original maintenance order as
a result of inflation could be a sufficient change in circumstances to
justify the variation of a previous order.
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Useful Reading

Doherty Margot, Family Links, steps and stages. Treoir, Dublin. 2003.
Positive pointers for lone parents who are helping their children to
understand their family situation

Family Mediation Service: Help for separating couples. A series of leaflets
including: What is the Family Mediation Service? The End of a Marriage - A
Time of Grieving and Loss; How children react to separation and divorce;
We are separating, what do we tell the children? What is a parenting plan
and managing the stress of separation or divorce.

Legal Aid Board: Civil Legal Aid leaflets 1-13, Civil legal aid, family law,
separation, divorce, nullity, maintenance, domestic violence, children and

family law, wills and inheritance. Dublin. 2000.

McHugh, Damian, Going to Court A consumer’s guide. First Law Limited
Dublin. 2002.

Shannon, Geoffrey, Child Law. Thomson Round Hall, Dublin. 2005.
Shatter, Alan J., Shatter’s Family Law. Butterworths, Dublin. 1997.
Treoir, Legal Information for Unmarried Migrant Parents, available in
Arabic, Chinese, English, French, Polish, Romanian and Russian.

Available at www.treoir.ie

Treoir publishes a range of useful publications which are listed inside the
back cover.

Walls, M and Bergin, David - Editors - Irish Family Legislation Handbook.
Family Law, UK. 1999.
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Useful Addresses

DISTRICT COURTS

Consult your local telephone directory for
the address of your local district court or
www.courts.ie In Dublin contact:

FAMILY LAW OFFICE,
Dolphin House, East Essex Street, Dublin 2
Tel: (01) 872 5555

THE LEGAL AID BOARD

(Head Office)

Quay Street, Cahirciveen, Co. Kerry
Tel: 066-947 1000

FULL-TIME LEGAL AID CENTRES
10.00 - 12.30 pm and 2.00 - 4.00 pm

CAVAN
Newcourt Shopping Centre, Church Street
Tel: 049-433 1110

CLARE
Unit 6A, Merchant’s Square, Ennis
Tel: 065-682 1929

CORK
2nd Floor, North Quay House, Popes Quay
Tel: 021-455 1686

Fifth Floor, Irish Life Building,
1A South Mall
Tel: 021-275 998

Refugee Legal Service, Little Island
Tel: 021 451 0000

DONEGAL
Houston House, Main Street, Letterkenny
Tel: 074-26177

DUBLIN
45 Lr Gardiner Street, Dublin 1
Tel: 01-874 5440

9 Lr Ormond Quay, Dublin 1
Tel: 01-872 4133

48/49 Nth. Brunswick St./Georges Lane,
Dublin 7
Tel: 01-646 9700 / 646 9600

Village Green Tallaght, Dublin 24
Tel: 01-451 1519

Unit 6-8, Business Centre Clonsilla Road,
Blanchardstown, Dublin 15
Tel: 01-820 0455

Tower Shopping Centre,
Clondalkin Village, Dublin 22
Tel: 01-457 6011

44/49 Main Street, Finglas, Dublin 11
Tel: 01-864 0314

GALWAY
9 Francis Street
Tel: 091-561 650

KERRY
1 Day Place, Tralee
Tel: 066-712 6900
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KILDARE
Canning Place, Newbridge
Tel: 045-435777

KILKENNY
86 Maudlin Street, Kilkenny
Tel: 056-61611

LAOIS
Unit 6A, Bridge Street, Portlaoise
Tel: 0502-61366

LIMERICK
Unit F, Brian Merriman Place, Lock Quay
Tel: 061-314599

LONGFORD
Credit Union Court Yard, 50A Main Street
Tel: 043-47590

LOUTH

2nd Floor, Condil House, Roden Place,
Dundalk

Tel: 042-933 0448

MAYO
Humbert Mall, Main Street, Castlebar
Tel: 094-902 4334

MEATH
Kennedy Road, Navan
Tel: 046-72515

MONAGHAN
Alma House, The Diamond
Tel: 047-84888

OFFALY
Harbour Street, Tullamore
Tel: 0506-51177

SLIGO

Bridgewater House, Rockwood Parade,
Thomas Street

Tel: 071-61670

TIPPERARY
Friar’s Court, Nenagh
Tel: 067-34181

WATERFORD
Canada House, Canada Street
Tel: 051-855 814

WESTMEATH
Pa?/nes Lane, Irishtown, Athlone
Tel: 090-647 4694

WEXFORD
Unit 8, Redmond Square
Tel: 053-22622

WICKLOW
Bridge Street,
Tel: 0404-66166

PRIVATE PRACTITIONER CENTRE,
Dolphin House, East Essex St., Dublin 2
Tel: 01-888 6007



Useful addresses contd...

PART-TIME CENTRES

For information on Legal Aid Board centres open on a part-time basis
only in other parts of the country contact the Legal Aid Board Head
Office

(address above).

Private Solicitors - see Golden Pages.

MEDIATION SERVICES

Family Mediation Service

Floor 1 1st Floor Mill House,
St. Stephen’s Green House Henry Street, Limerick
Earlsfort Terrace, Dublin 2 Tel: (061) 214 310
Tel: (01) 634 4320
1st Floor,
Hibernian House, Ross House,
80A South Mall, Cork Merchant’s Road, Galway
Tel: (021) 425 2200 Tel: (091) 509 730

(For information on part-time centres contact the Dublin Office)

For information on private mediators contact:
Mediators Institute of Ireland,

Montana House, Whitechurch, Dublin 16.

Tel (01) 201 7526

www.mediationireland.com
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Appendix i

STATUTORY INSTRUMENTS

S.I. No 5 of 1998

Guardianship of Children (Statutory Declaration)
Regulations, 1998

(Pn 4952)
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SCHEDULE

Statutory Declaration of Father and Mother in Relation to Joint
Guardianship of Child/Children.

MAKING THIS DECLARATION WILL SERIOUSLY AFFECT THE LEGAL POSITION OF
BOTH PARENTS. IT IS ADVISABLE TO OBTAIN LEGAL ADVICE BEFORE MAKING
THIS DECLARATION.

THIS DECLARATION IS AN IMPORTANT DOCUMENT AND ON COMPLETION
SHOULD BE KEPT IN A SAFE PLACE.

In the matter of a declaration under paragraph (e) of section 2(4) (inserted by the
Children Act, 1997) of the Guardianship of Infants Act, 1964.

We

(father’s name)

of
(father’s address)

and

(mother’s name)

of
(mother’s address)

do solemnly and sincerely declare and say as follows:

1. We have not married each other.
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2. We are the father and mother of

(child’s name)

who was born on the day of 19

3. We agree to the appointment of

(father’s name)

as a guardian of (child’s name)

4. We have entered into arrangements regarding the custody of (and access
to)* (child’s name)

* Strike out as necessary

We make this solemn declaration conscientiously believing the same to be true by
virtue of the Statutory Declarations Act, 1938, and pursuant to paragraph (e) of section
2(4) (inserted by the Children Act, 1997) of the Guardianship of Infants Act, 1964

Signed (father)

Signed (mother)

Declared before me by

and who

are personally known to me

or who are identified to me by
who is personally known to me)

at

this day of 20

(Signature of practicing solicitor/Peace Commissioner/Commissioner for Oaths/
Notary Public)

a1



EXPLANATORY NOTE

(This note is not part of the statutory declaration and does not purport to be a
legal interpretation)

1.

6.

These regulations prescribe the form of the joint statutory declaration to be
made by the mother and father of a non-marital child who wish the father to
become a guardian of the child jointly with the mother and in accordance with
section 2 (4) (inserted by the Children Act, 1997) of the Guardianship of
Infants Act, 1964

. If there is more than one child a separate statutory declaration should be made

in respect of each child.

. In the absence of agreement between the parents of the child concerned in

respect of the appointment of the father as a joint guardian of the child, the
father has a right to apply to the Court under section 6A of the Guardianship of
Infants Act, 1964 to be made a joint guardian.

. A father who is appointed guardian by virtue of a joint statutory declaration

made under section 2 (4) of the Guardianship of Infants Act, 1964 can only be
removed as guardian by court order.

. A child ceases to be subject to guardianship when he or she reaches the age of

18 years or upon the date of his or her marriage.

Guardianship is the collection of rights and duties which a parent has in respect
of his or her child. It encompasses the duty to maintain and properly care for
the child and the right to make decisions about a child’s religious and secular
education, health requirements and other matters affecting the welfare of the
child. The exercise of guardianship rights may be agreed between parents. In
the event of a dispute arising concerning the exercise of guardianship rights the
court may determine the matter on the application of either parental guardian.
The right to custody is one of the rights that arises under a guardianship
relationship. Custody is the physical day to day care and control of the child.
Even where one parental guardian has custody of a child the other parental
guardian is generally entitled to be consulted in relation to matters affecting
the welfare of the child.

Note: A father’s duty to maintain his child and his right to apply to the court for

7.

custody of or access to his child is not contingent on his being made a guardian.
The appointment of a natural father as guardian will affect the adoption process.
The information contained in this explanation is not comprehensive.

PUBLISHED BY THE STATIONARY OFFICE, DUBLIN 2
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Appendix ii

GUARDIANSHIP

of
CHILDREN

whose parents are not
married to each other

Im‘mm oo et fodereton of st “TYEOIT
Mo, 3
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Guardianship

A guardian of a child has a duty to maintain and propery care for the child
and has the right to make dedsions on all the major matiers aflecting the

upbringing of the child, a.g. chaice of school, medical treatmant, adoption,
relfigious mattars, decigions about leaving the country etc. Whera a child's
parens have not mamied sach othar, only the mother is automatically a

quardian of her child.
Tha fether's neme in the Register of Births dose not ghve him any

guardignafip righte in respect of hig child.

MHow can 8 father becoms 8 joint guardian of his child?
Whara both parants are In agreamant about the father bacoming a joint
guardian then both parents can complate & statutory declaration to this
affact in the presancs of a peace commissionar, commissionar for oaths or
notary public. The Statutory Instrument S.0. No 5 of 1888 is avallable
from Governmant Publications (€2.03) or the National Information Centre
of TREQYA. The S.1. No 5 can also be downloaded from the treair websita
at wwn, reoir lehelpteafiets.himd, Curently there is nowhers to register
this Farm 20 it is important to keep & in & safe placs and perhaps make an
axira copy.

Whate the mother Is nof In agreament with the father becoming a joint
guardian then the father can apply 1o the district court 1o become a joint
guardian with the mother of his child, whether or not his name is entered in
the Register of Births.

While the mother's views are taken into account by the court in making a
dacision, the fact that she may not consant does not aulomatically mean
that the court will refuss the ordar sought by the father. The dacision of the
court will be mada with tha interest of the child being the first and
paramount consideration.

Whare & father has been appointed & joint guardian then his consent is
required for passport applications and for the adopfion of the child {by the
mother and har husband or by another coupie). Guardianship shaud not
ba confused with custody, which involves the day to day care of the child.
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Whare joint gusrdians cannot reach en agreement on an lssue
concerning the child then an epplicaion can be made to the court and
the court will make a declsion In the child's bast interest.

Removal of guardionship rights

A fathor who has boen appointed joint guardian by a court or by statutory
declaration may be removed from his position as joim guardian if the
court is salisfied that this is in the best interest of the child. The only way
a mothar can give up her guardianship rights is by placing har child for
adoption.

Marriage the birth

Should the parents of a child mamy sach other lollowing the birth of thair
chidd, then the lather automatically becomes a joint guardian with the
mother as long as tha chid has not bean adopled. Thare is therafora no
nead to apply o the court for joint guardianship rights nor is thera any
nasd lo adopt the child.

Whara a father iz & joint guardian and the mother mamias anothar man,
the lather remains & join! guardian of the child. Should the mother and
har husband wish 1o adopt the child and tha father is a joint guardian, his
consant to the adoplion is required. Whars a father is not & joint
guardian he has a right 1o be consulted. If a father consants o the
adoption of his child ha relinquishes all legal fghts in relation 1o his chid.

Guardians and Wills

Adl parents who are guardians but especially mothers who are sole
guandians, should make & will appointing & guardian 1o act on their
behalf in the evens of their death. It is advizsable to tafk it over with
someons who could and would ke to act as guardian and get hisher
consent o be named N the will 83 & estamentary guardian. The
surviving guatdian (if there is one) then acts jointly with the testamentary
geardiamn.
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Child Abduction

Linder the Non-Fetal Offences againet the Person Act, 1887 il is an
offence ior a parent, guardian or passon o whorm cusiody of the child has
been granted, 1o take or send a child under 18 years out of the State withow
the consent of the other parentiguardiandoustodian, or in defiance of a courd
ordar. The Central Authority for Child Abduction at the Dept. of Justics,
Equality and Law Reform is the agency charged with responsibility for
saaking the retum of abducted chidren (sea below for details).

It is an olfence for a parant who is not a guardian or custodian of the child to
dataln or remove a child undsr 16 years from the lewiul comrol of amy parson
who has lawiul contred of the child. Contact your local Garda Station.

Appeals

Aopeals to orders made under the Guardianship of Infants Act 1864 (thal is
any order in relation o guardianship, access or custody) must be made
within 14 days. The torms of the onder will ba given offect while the appeal is
pending unlsss a court directs otherwise.

The Central Authority for Child Abduction
LoCall 1890 221 227, & 01 - 4790200 / 4780287

a2 m Netional Informaticn Centre for parents who ere not merried to ssch ather
|EE£'JII' 14 Gerrdor: Houge, Custus Heuse Squore, TFSC, Dublin 1. LoCall: 1890 252 084
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Appendix iii

ACCESS
and
CUSTODY
OF
CHILDREN

whose parents are not

married to each other
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Access

Whare one parant has. full custody of a child the guestion of access by
the other parent may anse. Access is about spending tme with your
chilld.

In soma situations it may be possible to come to an informal
arrangement whereby the non-resldent parent may have access to
his/her child on a regular basis without having o go to court even whara
the parant is not a joint guardian

i you ans having difficuly in making an arangement reganding access
that Is seffsfectory to both of you, it may be worth trying medlation. The
idea of mediation s that with the help of a third party you may then ba
able reach agreamant. Sse back of leasflet for irformation on how to
comact 8 medistor.

¥Whaere agreement cannot be reached an application may ba made 1o the
district court for an access order (See Treoir publication Taking the
Stand). Shouid the cowrt dacide that access by the non-resident parent
is in the child's best interest, the court may set the time, place and
duration of access.

Access may be applied for whether or not the fathels name is in the
Reglster of Births, whather or nol he s a joint guardian and even whene
an application for joint guardianship has been tumed down,

Again, as with cases Involving children, any declslon made by the court
will ba mada in the bast interest of the child, A father would very raraly
be denied access.

Where both guardianship and access are being appfied for, then
seperpte applications must be made though both applications will be
haard at the same haaring.
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Access for Grandparents

Where a grandparent ia being denled access, and negotiation and
mediation have falled, under the Childran Act 1887 a/he can aoply for
acoess through the local Disirict Court. This i= a two tiered process. The
first appiication is applying forleave to apply for access which is
basically azking for the court permizsion to apply for eccass. The court,
in arriving &l a decision at this slage, must ahsays have regard o
applicant’s conraction with the chid, the risk, if any, of the application
disrupting the childs |ife to the exient that the child would be harmed by
access, and the wishes of the chids guardianis).

Access for Others

Uinder the Children Act 1957 eny person related to a child by blood or
adoption or who has actedin loco parentismay apply to the court for
leave to apply for eccess to the child. inamiving at its decision the court
will use the sama critera as for a grandparant (see above).

Custody

Tha mothar of a child bom outside marrage has sola custody of har child.
This maans that tha mothar is respansitde for the childs day to day care,

The father of a child borm outside mamage may spply to the court for sole
or joint custody of hia child regardieas of whether or not he has applied to
bacome or was appointad joint guardian. As with any court sppfcation
imvolving a child, the chivds welfare will be the first and paramon
consideration In deciding whether to grant custody to the father, Where
both parents agres i is possible for them to share custody of a chifd on
an informal basis.
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Child Abduction

Under the Mon-Fatal Offences agalnst the Person Act, 1997 |t |2 an offence
for a parant, guardian or person to whomn custody of the child has been granted,
to taka or send a child undsr 16 years out of the State without the consant of the
other parent/guardan/sistodian, or in defiance of a court crdar. The Cantral
Authority for Child Abduction at tha Dapt. of Justice, Eguaity and Law
Feform, LoCall: 1880 221 227, Tel: 01 - 4780290 f 4790287, e the agency
charged with reaponsibiity for seeking the retumn of abguctad children.

It is an offence for & parent who is not 8 guardian or custodian of the child to
detain or remove a child under 16 vears from the lewiy control of any person
whao has lawful control of the child. Contact your localGarda Station,

Appeals

Appeals to orders mede under the Guardianship of Infants Act 1064 {that Is any
order in retation to guardianship, access or custody) must be made within 14
days. The terms of the onrder will ba given effact whila the appeal is panding
unless g count directs othanwisa.

Rules of Court

Any agresment in writing between parents relating to cusiody, ancess or
malntenance can be made a rule of court and if the agreamant is breachad tha
same sancions apply as if it was a court order.

| Mediation Services

| Tha Family Mudistion Sorvice is o fma, prsfossional, sonf det al sonees
. which enzbles couples who have declded to saparate to negotiate thalr own
| terms of agreement. For further information and fo get contact details for your

loce office B 01 -6344330 or ses weww.welfaralafolfammedser hitmi

Mediators Insgtihne of Ireland provide a list of scoradited mediatom
| nationafy. Forfurther information & 01-2017526, or see
| wwwmadiationinalandoom

o e Trtionf Teformation Centre for parents whe are net marvied fo each ather
T OIT 1 Soreon House, Custem Heuse Squore, TFSC, Deblin 1 LoCes: 1890 252 084
Telephone: 01 5700 120, a-mail: infelitrecir e, wew. trecie b
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Appendix iv

MAINTENANCE
OF
CHILDREN

whose parents are not
married to each other

Sept. 2006
Information Leafler The ot fwbwation of sarvioms for
Na. T uwrried parents ol tha chikdem oIr
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All perenis baova 8 Guly 10 malniain thelr children sod rearing & ohild s cxpepalve. Ttie 6
ot lden ko talk cver bow bodk paroots oo ihere io providiung finsnciadhy for teelr child -
etibver through & volondory madnionance agreement of fhrongh coml progesdings. Faving
avabnteaenas doed oot o Heelf pive & peront 8oy access o goandinnshdp fpgiis. It can ba
usefl to recond the poynLant of madmtenance,

Valuriary mabrimasce

Parcis can make mivoml] srmgoacsts mearding masstewmos xed Ghis cen womrk well
where prrexis ane reasrmslis and far, B cen be difficeit &0 assem bowr och meirenance
aivould be peid. Hraipght he meeful to wole dowa the aobml cxpegses of the chald. Tresdr
kan xm Expenscs Shoct winch may help yom with thiz. B you fod it diffioult to come 40 am
arcaermest which astisfios boll of v medintion mey helpr. See vl comtacts " o
tha back of this felat

Altermatively sxsh paret oan s thedr own dobeior o oo Aok a0 & segotivder of ko
agresment. A solicdtor Sl sol sei for both paresin s sooh n aitucticn w thare could ba
fomfliot of lntarent,

Aw agreemant can incinds, or ooyt anty of, & property trsmyter oc 3 o ;A pryment,
bt it cammant ryle out the possibility of applving fr & mamiensncs order gt s tiae
i gt

Vohrtibioy agpreshnatib s wovbhig <ah Be sl mrols of sooit Bt Jooal dosbriet omet
which tioeniws the: wiibtet agrteeratt had the amine tuichdhg an o fosdivistenies: cider olvahied

Hharnagh the omer,

Through the c0urts

Mamtenanca proceodings are alwsye beld Io privete,  Elther paooot oy apply ko the court
for & maintensoce crder apstngt the ofer poreot 1 any e o respect of & Jependent
chikd iges beicw]). When the conmt i satisiied with regand to paceotage, it mey crder the
pareml o pRY & regnist soveont based on Doondse. The macinoem thel Gie disrict ol can
crder from eftber panaat in €150 per week for each child. Thers is ovo Himit in the
cirouithigh courts, The maxinmm lomp soo e dharict cport cia sweed i 4,000

Wher an spplication fir smivenance @ dismiered hocemse of e fizsncnl chvematances
af extherhmih parests, it in possibie to requesi the judge to meke an order for & Bl
mum [cren 85 per woek) In thin vy if fmencisl ciremstanc o change in the fotare, 3
wrald be o smple wad iow expenmive to grply for 1 voristion omdor (see below) fhan to
ro-apply v ointemance. (7 alee means daat thare Iz o court ordkr nandng 2he muam as
Faberwhich cowld be Inportant for brth registration or saker parposa).

Maintenance i payahke from the date the spplicabion for 8 court order In made,
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Appoaly
i yoo wish b0 appeal e daclsion of the oownt 7o0 el G0 so withie 14 deve o appiy

for extlenslon of dme (0 appesl.

inving the amensd varied

Where & mpdivtenance order hes bogn mede elthor panet can po back (0 cEmt 58 oy
ity b0 heve the snvnnt of melntonancs inoreased o decresed shopld clroonsnnneos
change, This i called a vacketion order.

hler expemacs

A mother oy seck & conmbuidcn from G fber for expensed apsocstad with the
hirth of the chdid, or for foweral expones i the ol dles (merxbinum £2.004) onder
eich heading), This cam be done irengh the locai dintrlct conmt,

Trepewdcat olild

Idntenance proceadiige can be browght ot soy tioe vp to the childs 15t binhdey
of up te e Z30d by i e child ip o f00l tooe egucation, of womid be if
mednicnRice wan being pedd.

If the ohild bas 3 menial or plymical dissdnby o sech o odent that it @ not
reazombly posmble for the chld to meiren berthisme i fally then there in 0o age
It oy mecking smistenancs tor haobo support,

Attachnecad of Earndag

if oo sre woarled het the other parent will not pay the mebmtonancs k 19 pogalble to
gt oo Ablnchmicat of Esrmborgs. This mesns thet die malnbessnos peyments are
Jeductad by the smplearer s sovrge or by the Dept. of Soclel and Pamity Affdes if in
recelpt oF & Sookd Welfare Payment. I the paront is elf-enipivyed an Enfercement
Snanmmens chn be appHed for,

It i pouible o out this Adtecimert xt e tine the Imtisl modmteeencs order in mads
if theors in 2 S of Jefok or 17 2 parent i bahind oradh the paymests.

Arranrs

If 2 pareot 1hiln belind writh peyments whers there I o maenancs order i place
then it T poasible b apply bo the oot for roeacs. S memetin woresrs i the mest
thet can b clokmed Sronh & ummmons 5t ooy oo e,

Civll Lagal Ak

If you are 8 perssn of madersts e yoo muy be ebigibtds for ool sid provided ny
the Rixte, Sz overlexd o contect detxdile
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e fBailes ves abrond:

IE the> fither ihvee in the UE &od pou have bde ad:3nees von con ppply B
ovainteasnds to the Jocel deprict coort b Treland, Tie comrt clerk will (oke yoo
fheough the preoesd. JEthe Smther ived 1o sy other coentry s0d you bave e
addreas contact the Contral Amthorlty for Mabioensocs Becovery sod they will
aarist with applying for, enforaing of sesking so bvcresss b & madntenance ordsr
(pen pddross below), The process of sesking motmenamcs 19 ilkoaly 00 be 8 Jeaghy
cove, Ceoerally thers 19 oo coat imveived,

How Martezanor niiecty Socinl Welisre Faymsents

IE you ace recedwing Cne-Paront Fadly Faymest (OFF) vou wili be requirad to
geck inahotenaeds o the other parest werd OFF widl be nechiced by abaent balli the
anwona of maimteongecs bedng pald.

IE you a6 paying reof aod oot getting Feont Jopplaoent, op to £95.23 of voor
Irvainteasnds will be igocred o calcvistiug yoor OFP,

Howewes, L yow are ta receipt of Reot Swppieatcnt the fitwt £95.23 of maintonsice
& Toily poeessed and sy madotenance sbove thie saonnd 16 sencessd dilfersaily.

Mininicmnwce and teconee iax
Maintensncs peymients are oet dacred.

Maiwvicmance, oeasTings aad adopsion

IE you maaTy b man ofber tham e Griler of the chiM, &ad you sied your hudband
0 oot widopt e chid, ten the fxther oiay il be obiigsd 1o motmsin the child, If
the ckiM is ndopted by fbe couple and vour kniband becomes your ckiM's
guardian, Gen e fither s 0o icager requirad 10 pay Dialnicrmce,

Useful Confacts

Cootral Amthorily for Masimiraases BEecovary
LeCall: 1397 535 509
Tel: 1 - 4790200 § 0287

Faoslly Madiston Sevics
016344320

Fuog lecatiom of 7o oencent bvw oemire
LoCall: 1830515 200

M ona! Iformeiion Sahire for paromiy o ore mot ingreied fo oach obr
reo 'r 14 fordem Hozee, Curtom Hmae Squors, TFEC, Dublin G, Lacall 1050 202 084
Tolaghamar 01 ST00 L20, a-malsc dofcfirecle ie, vaw_ trasie,fa
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Appendix v

ESTABLISHING
PATERNITY

information for parent who
are not married to each other

Sept. Ths ratiernl fedwratin o serviows for
WWT'“LW irrerehied parer ead il o 0dr
8,
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Whwars parscte sre matied 1o skoh other Sware i ow presumpticn (0 b St e husbaoed b
e father of the child uniess the contrary e proved. I porents e not mavried 1o sach
olhar, wileza the fathec’a neame [ on the Birth Certificate, thare I ng pregumg:tion |n lew 5
o wel b i Rttt e il

Fatermity msy ba sutshlished by the oourbs in teo ways:

L Axsa pxt ol courl procasdingn.

I ey B ridromeinmdy e deibll bl prosboatilty, wivirs prevbet oy b I cleols, Ton soosiinghe b oy
PYWRITICMArI i, @02l QualrcINCTRE: S DT frt bl Thi malferity of il Cldid
ere v i e Fomlby Lenw Court In tha Dlatrict Court but con aleo be heard Inthe Cloult
Cowt. The couwxt hesing Thess proceedinge may order thal the parties 1o tha cass undamgo
sl ity ot ot ikt o it el vt ivicioh,

¥ e Crourt crchivs: Tt festing bBa oarried cust, S Court may e dinet who b 4o pay tha
cost of tha eavice; this may be tha moathar, the slleged fether or dharsd cost.

Whwre o parson refuses 1o undirgo teating, S oourt can drves whintesr [risnsaces i
fhinka propar in the alroumstanoss of the partiousr orss. For Baiancs, i a0 sllegad Inthes

rafuses 1o undengn Teating, the cort might takos the viow St ha wes afrelol tha best woukd
o Tt o il 0 Tt T Fathees.

The Steuss of Ghildren Azt 1257 stews that vehace theee b 2 question of pacentegs % court
rvay erclar that Bood texding b cambed cut. Hovwever, R wonkd appoor that cuersmily the

kiah Courts ans sk aeswstine Thm reslts frorm eweab G math) tstiog fram appnoved
[y oratories.

2 Ngetlid Prcrtwdors fix' & Drbobistilion of Piriobis

Tror B & 3pacll procecurs sealeiie in e Cirout Cowrt called & Ceolarslion of
Parerbege which coan be usad only by tha parson whose peremiege |a 0 question for by a
pereon ecling an henhla behatl). For ccamgks, whers a parant haa disd and the child B
e 1 crialiny ks e kb, Kl parcmchien o b Uamcd o el parerihood, B oot
avelable to edcpted ohldan

ANRCUZN NN R O D 00N # b UN DOMmImIoH For AWVIZUNE 1 Faprasant
Oremneshvid i the Dl Court.
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Tooting Prooedure

The tegting procadure o camlos out on eithar Biood aamplsa oo micywth aemd
(et eof rrwcousthy] tankosen fincam s reveird practiees I gowmaced thes tormwend of ths
et [ rirquired Brvfore i ohilid Wil b beshict Whists conaaent of thin mother b not
obteinad th legality of teriing oculd be N queston.

Toater'ts wiruld i’ 100 Secetiy b coterii crk cxy all pebctes okt s . H
i bn e Pl e iy WAl ST e for thie tsting to De camied cut on o parties
within 1 short paciod of dnee of sach other oo e eama day. Photo ID sl
required o snowe ideniifes, Some labaratories con arange to heve 1 teating Kt
aont tn your nomingded GF. Chack that the GF you cheons will peovids thie
marvlon or st vty your of e labroneary may bane o et of G Sl wil
peovide S sarvdon. In B o of aome borstoces & e mey ba svllable t

visH n namad location o coery out tha tegling procedium. In most coses, whem a
nursa or &GP [a immohved In the testing procechrs thers will ba an eokditoral fae.

After S texiing proosduny hay been completed, S samples will then e st to 2
laboraiony pwerseas for anahale,  Test regulia shoukd ba aellable within 2- 3
wiakn

Teaters shovid provdca & siricty confidestinl service. H you he any concama
ghout confidantialiy dizcums your concama with the eborgtony.

WWTWr FeaUits aie regUined for courl pUrpcss K should be coriimeed with Tha
lnbcratory Shat They opermde 1o w ooud approved Mtancecd,

Tekt e s bty tealing crarricd, B Bmsrisshvia, b e 10 ackd
Tathar's datalis ta the Birth Cartiiowte

K 3 woarth mctog St evien whars an undimlid fethar's nama s on S Bich
Carifiomte il I Hssf does et give him ary el ights in respect of his ohild.
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Signature of child’s mother:

Signature of child’s father:

Appendix vi
AGREEMENT TO PAY MAINTENANCE

This document is a voluntary agreement between the unmarried parents of
(child’s name).

We (child’s mother) and
(child’s father) agree that the terms set out in this agreement are fair, reasonable and in the best
interests of (child’s name).

(payor parent), residing at

(payor’s address) will pay,

weekly, the sum of € to (payee parent) residing
at (payee’s address)
This payment is made for the care and support of (child’s name)

This agreement may be modified if:
(a) There is any change in the payor’s financial circumstances which is substantial;

(b) There is any change in the payor’s financial circumstances which will
materially affect the payor’s ability to make maintenance payments;

(c) There is any change in the child’s circumstances which will lead to an increase
in the expenditure for the child;

(d) The terms of the agreement are contrary to the best interest of the child.
(e) Either party to the agreement dies;

() The child dies, reaches the age of 18 years, 23 if in full-time education, becomes the
subject of an adoption order.

or;

(9) ___ months have elapsed since the agreement was entered into.
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Appendix vii
AGREEMENT FOR ACCESS

1. This document is a voluntary agreement between the unmarried parents of
(child’s name).

2. We (child’s mother) and (child’s father) agree
to the terms set out in this agreement.

3. (residential parent), residing at

(residential parent’s
address) agrees to visitation, as set forth in section 4 below, between

(visiting parent) residing at
(visiting parent’s address) and
(child’s name).

4, The visitation times will be as follows:
Day: From: To:
am/pm am/pm
am/pm am/pm
Or:
5. This agreement will be in effect each week/alternating weeks/one week per month/other
(explain) (delete where applicable).
6. (child’s name) will not be removed from the jurisdiction of

The Republic of Ireland except by prior consent of both parents.

7. We have/have not (delete where applicable) signed a statutory instrument (S.I. no 5 of 1998)
relating to joint guardianship of (child’s name).
8. This agreement may be modified or terminated if:

(a) the terms of the agreement are contrary to the best interests of the child;

(b) there is a change in circumstances which will materially affect the ability of either
parent to adhere to the terms of this agreement, in this case parents agree to
reach a mutually acceptable alternative agreement;

(c) the agreement is against the wishes of the child and the child’s interests would be
served by terminating the agreement;

(d) either party to the agreement dies;

(e) if the child dies or reaches the age of 18 years, or;

) 36 months have elapsed since the agreement was entered into.

Signature - mother: father:

Date:
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Publications

“Being there for them”

Bulletin

Establishing Paternity
Family Links: steps and stages

nformation for young parents in education
Information Pack for parents who are not married to each other
Reproductive Health Issues for Migrant Women

Newsletter
Resource Manual for Key Workers
Taking the Stand

Work it Out!

Information Leaflets
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15.

Web based only publications

Legal information for unmarried migrant parents

Pregnant and thinking about adoption
Useful Services Database



National Information Centre for Unmarried Parents
14 Gandon House, Custom House Square, IFSC, Dublin 1

01-6700 120 info@treoir.ie www.treoir.ie





